
Profound App Dev Software License Agreement
IBM Cloud Catalog Edition

This Software License Agreement (hereinafter "Agreement") is a legal agreement betweenyou and Profound Logic Software, Inc. ("Profound" or "Licensor") with respect to theProfound App Dev software and related services described herein. This Agreement governsyour use of the Software obtained through the IBM Cloud Catalog and is supplementary tothe IBM Cloud Services Agreement and any applicable IBM Cloud Catalog terms andconditions.
1. Definitions

1.1 "Profound App Dev" shall mean the software application development platform,including all computer programs, data files, components, modules, templates,documentation, and related tools provided by Profound for application developmentpurposes and made available through the IBM Cloud Catalog.
1.2 "Software" shall mean Profound App Dev and any updates, patches,enhancements, or modifications thereto provided by Profound.
1.3 "IBM Cloud Catalog" shall mean IBM's marketplace for cloud software and servicesthrough which the Software is distributed and licensed.
1.4 "Cloud Instance" shall mean a virtual machine, container, or other cloud-basedcomputing environment in which the Software is deployed and operates.
1.5 "License Key" shall mean the unique activation code or entitlement provided to youthrough the IBM Cloud Catalog which enables your use of the Software. In the event youare provided multiple license keys or entitlements, each shall be governed by a separateinstance of this Agreement.
1.6 "Activation Date" shall mean the date on which you are provided with the LicenseKey or the date on which your subscription through IBM Cloud Catalog becomes active,whichever occurs first.
1.7 "Subscription Term" shall mean the period during which you are entitled to use theSoftware as specified in your IBM Cloud Catalog order, including any initial term andrenewal periods.
1.8 "Authorized Users" shall mean the individuals authorized to access and use theSoftware under the license metrics specified in your IBM Cloud Catalog order.

2. IBM Cloud Catalog Distribution
2.1 The Software is distributed through the IBM Cloud Catalog. Your use of the Softwareis subject to this Agreement, the IBM Cloud Services Agreement, and any additionalterms and conditions presented through the IBM Cloud Catalog at the time of your order.



2.2 In the event of any conflict between this Agreement and the IBM Cloud ServicesAgreement with respect to Profound's proprietary rights, intellectual property, licensingrestrictions, or warranty disclaimers, the terms of this Agreement shall control.
2.3 Billing for the Software may be processed through IBM Cloud. Payment terms, billingcycles, and associated fees shall be as specified in your IBM Cloud Catalog order.Profound reserves the right to modify pricing for future Subscription Terms uponreasonable notice.
2.4 IBM is not a party to this Agreement and has no obligations or liability to you withrespect to the Software, except as set forth in the IBM Cloud Services Agreement.

3. Intellectual Property
3.1 OWNERSHIP. You acknowledge and agree that the Software, including theintellectual property rights, moral rights and goodwill therein and any derivative worksthereof, is wholly owned by and shall remain the sole property of Profound and isprotected under copyright, patent, and trademark laws and other domestic andinternational laws.
3.2 TRADEMARKS. Profound has numerous trademarks and service marks(collectively, "Trademarks") including, without limitation, PROFOUND LOGIC, theprofound logic software logo, MODERNIZATION MADE EASY, THE IBM iMODERNIZATION EXPERTS, AGILE MODERNIZATION, PROFOUND UI,PROFOUND.JS, PROFOUND MOBILE, PROFOUND APP DEV, VISUAL DESIGNER,RICH DISPLAY FILES, DDS CONVERTER, PROFOUND AI, PROFOUND API, GENIE,and THE SMARTER CHOICE FOR WEB DEVELOPMENT. No right, license or interestin or to Trademarks is granted to you under this Agreement.
3.3 OUTPUT. The Software may be used to create computer source code. Profoundclaims no ownership in source code you create using the Software in accordance withthis Agreement. Notwithstanding the foregoing, no right, title, or interest is granted withrespect to Profound's templates except to the extent the templates are incorporated intosuch source code.

4. License Grant
4.1 Subject to the terms and conditions of this Agreement, Profound grants to you alimited, non-exclusive, non-transferable license, with no right to sublicense, to access,deploy, and use the Software only as specified in this Agreement and your IBM CloudCatalog order. The Software is being licensed, not sold.
4.2 DEPLOYMENT. You may deploy the Software on Cloud Instances within your IBMCloud account or other cloud environments as permitted by your license entitlement. Thespecific deployment rights, including the number of Cloud Instances, virtual CPUs, orother applicable metrics, shall be as specified in your IBM Cloud Catalog order.
4.3 AUTHORIZED USE. You may permit your employees and authorized independentcontractors to use the Software solely for your internal business purposes, subject to thelicense metrics specified in your IBM Cloud Catalog order.
4.4 LICENSE METRICS. Your use of the Software is subject to the license metricsspecified in your IBM Cloud Catalog order, which may include one or more of thefollowing:

(a) Instance-Based: You may deploy the Software on the number of Cloud Instancesspecified in your order;
(b) vCPU-Based: Your aggregate use of the Software may not exceed the totalnumber of virtual CPUs specified in your order;



(c) Concurrent User: The number of individuals using the Software at any one timemay not exceed the number specified in your order;
(d) Named User: The total number of individuals authorized to use the Software maynot exceed the number specified in your order;
(e) Floating License: A pool of server licenses that may be dynamically allocatedacross Cloud Instances as your infrastructure scales up or down. Rather thanassigning a permanent license key to a specific server, floating licenses are drawnfrom your pool when a Cloud Instance running the Software is started and returned tothe pool when the instance is stopped or terminated. The total number of CloudInstances actively running the Software at any given time may not exceed thenumber of floating licenses specified in your order;
(f) Consumption-Based: Your use of the Software may be metered and billed basedon actual usage as specified in your order.

4.5 EVALUATION LICENSE. If your IBM Cloud Catalog order specifies a trial orevaluation entitlement, you may use the Software solely for evaluation purposes for theevaluation period specified (or thirty (30) days if not specified). Evaluation licenses arelimited to non-production use and may have reduced functionality.
4.6 This license is for machine-readable code only and, except for certain templates thatmay be provided in source code format, does not include source code.

5. Restrictions
5.1 All copies of the Software shall include Profound's copyright, trademark, patent andother proprietary notices as appear in the originals. You shall maintain accurate recordsregarding your deployment and use of the Software, including Cloud Instances, users,and usage metrics.
5.2 You may not, and agree that you will not attempt to, and will not assist or allowothers to:

(a) rent, lease, sublicense or lend the Software or its rights under the license;
(b) circumvent a technological measure that effectively controls, or is intended tocontrol, access to any or all of the Software, including the source code of any aspectof the Software;
(c) alter, remove or obscure any proprietary legend, copyright or trademark noticecontained in or on the Software;
(d) reverse engineer, reverse assemble, decompile or disassemble the Software;
(e) modify, translate or create derivative works based on the Software;
(f) take any action which is intended to, or would reasonably be expected to, interferewith the operation of the Software or any systems used by Profound to operate ordeliver the Software;
(g) share or otherwise make the License Key or entitlements available to any thirdparty;
(h) exceed the license metrics specified in your IBM Cloud Catalog order;
(i) use the Software, or any information derived from the Software for (i) creatingproducts or services which are competitive with, or which could serve as areplacement for, the Software; (ii) benchmarking or competitive analysis of theSoftware; or (iii) any other purpose that is, or may be, to Profound's detriment orcommercial disadvantage.

5.3 You agree to use reasonable efforts to protect the Software from unauthorized use,reproduction, distribution or publication.



5.4 SECURITY MEASURES. Authorized operation and use of the Software may besubject to software security measures and license verification. Tampering, alteration orcircumvention of such measures may prevent the proper operation of the Software. TheSoftware may include mechanisms which prevent operation of the Software if yoursubscription expires or is terminated.
5.5 In the event you become aware of any violation or attempted violation of theprovisions of this Section 5, you will immediately inform Profound of that violation andprovide Profound such assistance as Profound may reasonably request to remediate anyactual or potential damage caused by such actual or attempted violation.
5.6 You acknowledge that all licenses provided in this Agreement are conditioned onyour compliance with the requirements of this Section 5, and that any breach of therequirements of this Section 5 will be considered to be a material breach of thisAgreement.

6. Confidentiality
6.1 CONFIDENTIAL INFORMATION. In the course of carrying out this Agreement, youmay be exposed to certain proprietary technologies, processes, software, trade secrets,data and/or know-how ("Confidential Information") of Profound. Notwithstanding theforegoing, in no event shall Confidential Information include any information which (i)was publicly known or made generally available in the public domain prior to the time ofexposure; (ii) becomes publicly known or made generally available to the public throughno fault of you; (iii) is in your possession, at the time of exposure without confidentialityrestrictions; or (iv) is independently developed by you as evidenced by acontemporaneous writing.
6.2 LIMITED USE. You agree not to use any Confidential Information for any purposeexcept in accordance with this Agreement. You agree not to disclose any ConfidentialInformation to third parties, except to your employees and authorized independentcontractors for whom it is appropriate to disclose and permit the use of such ConfidentialInformation for purposes of this Agreement.
6.3 MAINTENANCE OF CONFIDENTIALITY. You shall take all commerciallyreasonable measures to protect the secrecy of and avoid unauthorized disclosure andunauthorized use of the Confidential Information. You shall reproduce any proprietaryrights notices on any approved copies of Confidential Information in the same manner inwhich such notices were set forth in or on the original. You must treat the License Keyand any entitlement credentials as Confidential Information of Profound.

7. Service Availability
7.1 The availability of the Software when deployed on IBM Cloud is subject to the servicelevel agreements and availability commitments provided by IBM for the underlying IBMCloud infrastructure. Profound does not provide separate service level commitments forthe Software.
7.2 Profound shall use commercially reasonable efforts to maintain the availability of anyProfound-hosted components required for license activation, verification, or operation ofthe Software. Scheduled maintenance windows will be communicated in advance whenpracticable.
7.3 Profound shall not be liable for any unavailability, suspension, or termination of theSoftware caused by IBM Cloud outages, your failure to maintain your IBM Cloud accountin good standing, or circumstances beyond Profound's reasonable control.



8. Limited Warranty; Warranty Disclaimer; Limitation of Liability
8.1 Each party warrants that it is duly organized and is duly authorized to execute anddeliver this Agreement and to perform its respective obligations hereunder.
8.2 EXCEPT FOR THE LIMITED WARRANTY IN SECTION 8.1, THE SOFTWARE ISPROVIDED "AS-IS" AND PROFOUND MAKES NO WARRANTY OF ANY KIND,EXPRESS OR IMPLIED, WITH RESPECT TO THE SOFTWARE. PROFOUNDEXPRESSLY DISCLAIMS THE IMPLIED WARRANTIES OF NON-INFRINGEMENT,MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, ANDINFORMATIONAL CONTENT. THERE IS NO WARRANTY THAT THE OPERATION OFTHE SOFTWARE WILL BE UNINTERRUPTED, ERROR-FREE, OR VIRUS-FREE, ORTHAT THE SOFTWARE WILL MEET ANY PARTICULAR CRITERIA OFPERFORMANCE OR QUALITY. YOU ASSUME THE ENTIRE RISK OF SELECTION,INSTALLATION, AND USE OF THE SOFTWARE.
8.3 IN NO EVENT WILL PROFOUND BE LIABLE UNDER, OR IN CONNECTION WITH,THIS AGREEMENT OR ITS SUBJECT MATTER, UNDER ANY LEGAL OR EQUITABLETHEORY, INCLUDING BREACH OF CONTRACT, TORT (INCLUDING NEGLIGENCE),STRICT LIABILITY AND OTHERWISE, FOR ANY (a) INCREASED COSTS,DIMINUTION IN VALUE OR LOST BUSINESS, PRODUCTION, REVENUES ORPROFITS, (b) LOSS OF GOODWILL OR REPUTATION, (c) USE, INABILITY TO USE,LOSS, INTERRUPTION, DELAY OR RECOVERY OF ANY SOFTWARE, (d) LOSS,DAMAGE, CORRUPTION OR RECOVERY OF DATA, OR BREACH OF DATA ORSYSTEM SECURITY, (e) COST OF REPLACEMENT GOODS OR SERVICES, OR (f)CONSEQUENTIAL, INCIDENTAL, INDIRECT, EXEMPLARY, SPECIAL, ENHANCEDOR PUNITIVE DAMAGES, IN EACH CASE REGARDLESS OF WHETHER SUCHPERSONS WERE ADVISED OF THE POSSIBILITY OF SUCH LOSSES OR DAMAGESOR SUCH LOSSES OR DAMAGES WERE OTHERWISE FORESEEABLE, ANDNOTWITHSTANDING THE FAILURE OF ANY AGREED OR OTHER REMEDY OF ITSESSENTIAL PURPOSE.
8.4 IN NO EVENT WILL THE COLLECTIVE AGGREGATE LIABILITY OF PROFOUNDARISING OUT OF OR RELATED TO THIS AGREEMENT, WHETHER ARISINGUNDER OR RELATED TO BREACH OF CONTRACT, TORT (INCLUDINGNEGLIGENCE), STRICT LIABILITY OR ANY OTHER LEGAL OR EQUITABLETHEORY, EXCEED THE TOTAL AMOUNTS PAID TO PROFOUND UNDER THISAGREEMENT FOR THE SOFTWARE IN THE TWELVE (12) MONTHS PRECEDINGTHE EVENT GIVING RISE TO THE CLAIM OR $100, WHICHEVER IS GREATER. THEFOREGOING LIMITATIONS APPLY EVEN IF ANY REMEDY FAILS OF ITSESSENTIAL PURPOSE.

9. Term and Termination
9.1 TERM. The term of this Agreement shall commence upon the Activation Date andcontinue for the Subscription Term specified in your IBM Cloud Catalog order, unlessearlier terminated as provided herein.
9.2 RENEWAL. Your subscription may automatically renew in accordance with therenewal terms specified in your IBM Cloud Catalog order and the IBM Cloud ServicesAgreement. To prevent automatic renewal, you must cancel your subscription throughthe IBM Cloud Catalog in accordance with IBM's cancellation procedures prior to the endof the then-current Subscription Term.
9.3 TERMINATION. This Agreement may be terminated as follows:

(a) By you, by canceling your subscription through the IBM Cloud Catalog inaccordance with IBM's cancellation procedures;



(b) By Profound, immediately and without notice, upon breach of any materialprovision of this Agreement by you;
(c) By Profound, immediately and without notice, if you fail to pay any amounts duethrough the IBM Cloud Catalog;
(d) Automatically, upon expiration of an evaluation or trial license if a commercialsubscription is not purchased; or
(e) By mutual written agreement of the parties.

9.4 EFFECT OF TERMINATION. Upon termination or expiration of this Agreement: (a)all rights granted to you under this Agreement shall immediately cease; (b) the Softwaremay be deactivated and rendered inoperable without prior warning to you; (c) you shallcease all use of the Software and delete any local copies or cached data; and (d) youshall certify in writing, upon Profound's request, that you have complied with thesetermination obligations. Sections 3, 5, 6, 8, 9.4, and 10 shall survive termination of thisAgreement.
10. Miscellaneous

10.1 TRANSFERABILITY. You may not assign or otherwise transfer any of your rightsor delegate or otherwise transfer any of your obligations under this Agreement withoutProfound's prior written consent. Notwithstanding the foregoing, you may assign thisAgreement as part of a corporate reorganization, consolidation, merger or sale ofsubstantially all assets or all stock of your company, provided that you shall providewritten notice of such assignment to Profound and the assignee agrees to be bound bythis Agreement. Profound may assign or otherwise transfer any of its rights or delegateor otherwise transfer any of its obligations under this Agreement without restriction. ThisAgreement shall inure to the benefit of and be binding upon the successors andpermitted assigns of the parties.
10.2 NOTICES. All notices to Profound under this Agreement must be in writing toProfound Logic Software, 1133 Camelback St. #12559, Newport Beach, CA 92658through (i) personal service, (ii) via certified mail, return receipt requested, or (iii) viaemail to legal@profoundlogic.com for non-legal notices.
10.3 GOVERNING LAW. This Agreement shall be construed and governed inaccordance with the substantive laws of the State of Ohio, and any claim related to thisAgreement or the Software shall be brought in a competent court in Cincinnati, Ohio.You hereby waive any defense that you are not subject to the jurisdiction of such courts,that any such action is brought in an inconvenient forum, or that venue of the action isimproper.
10.4 AUDIT. You agree to maintain accurate records of your use of the Software,including deployment configurations and user counts. From time to time, Profound mayrequest a self-certification of your compliance with the license metrics, or may hire adisinterested third party to audit your use of the Software. All such audits shall be duringnormal business hours and on dates mutually agreed, and you agree to cooperate insuch audits and inspections. If any audit reveals underpayment or excess usage, youshall promptly pay the applicable fees plus a reasonable audit cost.
10.5 TAXES. You are responsible for any applicable sales, use, excise, value-added, orother similar taxes, levies, or duties payable with respect to your subscription assessableby any local, state, provincial, federal, or foreign jurisdiction, except to the extent suchtaxes are collected by IBM through the IBM Cloud Catalog. Unless expressly specifiedotherwise, all fees, rates, and estimates exclude such taxes, levies, and duties. Profoundis responsible only for taxes based upon Profound's net income, assets, payroll,property, and employees.



10.6 UNENFORCEABILITY. It is intended that this Agreement shall not violate anyapplicable law. If, at any time or for any reason, any provision becomes unenforceable orinvalid, such provisions shall be amended to bring them into legal compliance and topreserve to the maximum extent possible the intent of the parties, and the remainingprovisions shall remain unaffected and continue with the same effect as if suchunenforceable or invalid provision had not been inserted herein.
10.7 NO WAIVER. Failure of either party to exercise its rights under this Agreement shallnot be construed as a waiver of that party's rights, including without limitation the right toseek remedies arising from past, present or future breach by the other party.
10.8 HEADINGS. The headings and captions in this Agreement are for conveniencepurposes only, and shall not be used to construe the terms of this Agreement.
10.9 ENTIRE AGREEMENT. This Agreement, together with the IBM Cloud ServicesAgreement and your IBM Cloud Catalog order, contains the entire understandingbetween you and Profound with respect to the Software. This Agreement supersedes allprior agreements between you and Profound, whether oral or written, express or implied,as to the Software. No waiver, consent, modification, amendment or change of the termsof this Agreement shall be binding unless in writing and signed by the parties.
10.10 EXPORT. You shall not export or re-export directly or indirectly (including byremote access) any part of the Software outside of the jurisdiction in which you obtainedit without the appropriate United States or foreign government licenses. You representand warrant that you are not located in, under the control of, or a national or resident ofany country subject to U.S. trade sanctions.


